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Authors’ Preface

All Chancery Clerks have encountered difficulty with delinquent taxes. Many have been the
subject of litigation, reported decisions of higher courts, or opinions of the Attorney General. In
the bright light of hindsight, the path seems clear, but in the fog of everyday work, things are
rarely well illuminated. The Mississippi Supreme Court, the Mississippi Court of Appeals, and
various statutes and other authorities have imposed exceedingly high standards on Chancery
Clerks. This is particularly true with respect to the duty to notify record owners and lien holders
of the impending maturity of delinquent taxes.

The standards are rightly high because quite often a citizen’s most precious possession — her real
property - is at stake. Tax sales represent a taking - if not by the government, then at least with
the government's urging and blessing and for its ultimate benefit. Thus, it is rightly the job of
government to do everything within its power to provide notice and due opportunity to redeem
delinquent taxes and avoid forfeiture of title. The job falls to Chancery Clerks, and they are up to
the task. It is a high and sacred responsibility.

Recent changes to MISS. CODE ANN. §§ 25-7-21 and 27-43-3 have provided Clerks with
increased financial resources to deal with and improve the mechanics of handling delinquent
taxes. The aim of this paper is just that - to help Chancery Clerks improve the performance of
their delinquent tax duties by thoroughly reviewing them, isolating those that pose the greatest
difficulties, and offering suggestions on carrying them out in conformity with the demands of
statute and the rulings of our high courts.
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Chapter 1.
Mechanics of the Tax Sale Process and its Nature and Purpose.

Section 1.01 Why Do We Have a Tax Sale? At the county government level, taxes fund a
number of services, including hospitals, public schools, law enforcement, parks, and road
construction and maintenance. When taxes are not paid, county governments do not have the
operating funds needed for these programs. The debt owed to the county in unpaid taxes is
collected in the tax sale as a result of the money tendered by the tax purchasers. Thus, the tax
sale is the means by which county governments generate lost income from delinquent tax payers.
Moreover, it is the force by which county governments are guaranteed the collection of ninety-
five percent or more of the revenue projected by their tax rolls.

Section 1.02 What Actually Happens at the Sale? The tax sale takes place at the Courthouse or
the place designated as the Courthouse by the Board of Supervisors. On the day of the tax sale -
which is either the first Monday in April or the last Monday in August - the Tax Collector offers
for sale the land of each delinquent taxpayer for the payment of taxes then remaining due and
unpaid, together with all fees, penalties and damages provided by law. Miss. CODE ANN. § 27-
41-59. The sale will continue from day to day within the hours of 8:30 a.m. and 4:30 p.m. until
completed. After the tax sale, the Tax Collector has no further authority to collect that year’s
taxes. Such taxes must be paid to the Chancery Clerk by means of redemption. Also, the Tax
Collector should not collect current year taxes if delinquent taxes are still owed.

Section 1.03 The Amount of Bids. The minimum bid is the amount owed for taxes and fees. A
tax sale purchaser may bid more; however, if the parcel is redeemed, the purchaser will only get
the amount owed for taxes and fees at the time of the sale and interest since then. The excess or
“overbid” will be retained by the county. According to Miss. CODE ANN. § 27-41-77, if a parcel
is sold for more than the amount of taxes due and all costs, the Tax Collector reports the excess
to the Chancery Clerk and pays it into the County Treasury where it should be held in escrow
because, if the parcel is not redeemed by the maturity date, the “owner of the land” may request
payment of the overbid. Such request must be made within two years of the expiration of the
maturity date. If no request is made within that time frame, the overbid will be retained by the
County.

Section 1.04 When There is a Maturity, to Whom is the Overbid to be Paid - the Owner at
the Time of the Tax Sale or the Tax Purchaser? Occasionally, when there is a maturity, the
tax purchaser will request a refund of his overbid. Miss. CODE ANN. § 27-41-77 says that when
there is no redemption and the redemption period has expired, the excess bid amount “shall, upon
request of the owner, be paid to such owner.” Elsewhere in that code section the words “owner of
the land” are used. What about a situation where the tax purchaser has received and recorded a
tax deed to the property? Is he then “the owner” and entitled to the overbid amount he paid at the
sale two years prior? This question has yet to be clearly answered. However, the OPINION TO
GERALD GEX, Docket No. 1997-0150 (March 21, 1997) appears to indicate that the owner at the
time of the tax sale rather than the purchaser who received a tax deed is entitled to the excess bid
amount. That is, the land owner who “lost” the property gets the benefit of the purchaser’s
overbid. The OPINION TO WILLIE L. BAILEY, Docket No. 1997-0736 (November 14, 1997) also
lends support to the notion that the word “owner” does not mean “tax purchaser who received a
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tax deed” but rather “owner at the time of the tax sale.” Therefore, until further clarification is
received, the tax purchaser should not be refunded excess bid amounts, unless the sale is
declared void by the Board or the Court.

The OPINION TO PIETER TEEUWISSEN, Docket No. 2016-00091 (March 25, 2016) sheds more
light on the subject, although it involves a convoluted chain of tax sales and maturities. The
conclusion supports the view that the record owner at the time of the tax sale in question is
entitled to the overbid amount, whether that owner acquired title by prior tax deed or by fee
simple ownership.

Section 1.05 When the Sale is Declared Void, the Tax Purchaser can be Refunded the
Amount of the Overbid. In the OPINION TO EDDIE R. MYERS, Docket No. 2000-0410 (July 28,
2000), the Attorney General stated that when a tax sale is declared void by the Board or the
Court, the county should refund the amount of the excess bid to the tax purchaser.

Section 1.06 The Certified List and the Lien Created Thereby. The Tax Collector will
transmit separate certified lists' of the lands struck to the state and those sold to individuals to
the Chancery Clerk each year on or before the second Monday of May, in the case of an April
sale and on or before the second Monday of October, in the case of an August sale. The certified
lists will specify to whom the property is assessed, the date of the sale, the amount of taxes for
which the sale was made, and each item of cost incident thereto, and, where sold to individuals,
the name of the purchaser. The certified lists will vest in the State or in the individual purchaser
perfect title to the land sold for taxes, but without the right of possession for the period of, and
subject to, the right of redemption. Miss. CODE ANN. § 27-41-79. If the property is redeemed
within the two-year maturity period, the tax purchaser has no other interest in the parcel.

Section 1.07 Lands Sold to Individuals vs. Lands Struck to the State. According to Miss.
CODE ANN. § 27-41-59, if no one bids the whole amount of taxes and all costs incident to the
sale, the Tax Collector must strike the parcel off to the State. According to the Attorney General,
perfect title vests in the State on the date the land is struck off to the State, without the right of
possession and subject to the equitable right of redemption in the property owner. See OPINION
TO KAY PACE, Docket No. 2010-0036 (February 10, 2010). Therefore, once property is struck to
the State, it cannot be offered for sale at a subsequent year’s tax sale by the County unless it was
redeemed in the meantime. When a parcel is struck to the State (often referred to as “sold to the
State”) and is thereafter sought to be redeemed, all delinquent taxes and current taxes must be
paid by the redeemer at the same time. MISS. CODE ANN. § 27-35-63. Indeed, the Attorney
General has opined that one redeeming property which has been struck off to the State is
required to pay all accrued taxes since the tax sale. OPINION TO NORMAN MCLEOD, Docket No.
1999-0276 (June 11, 1999). After the redemption period is over, assuming the property is not

'In OPINION TO JACK ALLEN, Docket No. 2014-00065 (February 21, 2014), the Attorney
General noted that “[t]here is no requirement that the list be in a particular form, i.e. printed hard
copy or electronic,” presumably indicating that either format was acceptable. One thing is
certain, though: the list must be certified in some form or fashion.



redeemed, the Secretary of State “shall have charge. . .of the lands forfeited to the state for
nonpayment of taxes.” Miss. CODE ANN. § 7-11-11.

Section 1.08 Collecting all Accrued Taxes Upon Redemption of Lands Struck to State.
Given that Miss. CODE ANN. § 27-35-63 requires the taxpayer to pay all taxes, including current
year taxes, at the time of redemption of lands struck to the state, how should the current year -
taxes be handled? There is a difference of opinion ~ and of practice - among the various
Chancery Clerks in this regard. Some Chancery Clerks (a minority, it seems) require all taxes
including current year taxes to be paid to and collected by the Chancery Clerk, and then the
current year amounts are remitted to the Tax Collector. A majority of Chancery Clerks, however,
collect only the delinquent amounts, and direct the taxpayer to tender separate funds to the Tax
Collector in payment of current year taxes. Either method is probably acceptable.

Section 1.09 Effect of a Foreclosure. Liens created by delinquent taxes survive a foreclosure
and run with the land. OPINTON TO JOSEPH D. NEYMAN, JR., Docket No. 2010-00178 (April 23,
2010); OpmNION TO W. BRUCE LEWIS, Docket No. 2014-00370 (October 3, 2014).

Section 1.10 Public Servants are Prevented from Purchasing at Tax Sale in Home County.
The Ethics in Government Act, particularly MisS. CODE ANN. § 25-4-105 (3) states that no public
servant may be a purchaser at any sale made by “the governmental entity of which he is an
officer or employee.” Thus, Chancery Clerks and all other county officials and employees are
prohibited from purchasing at a tax sale in the county where they serve. This prohibition would
likely extend to prohibit such an official or employee from acting on behalf of another company
or an LLC, whether he has an ownership interest in that entity or not. See ETHICS ADVISORY
OPINION No. 13-075-E (August 9, 2013) (holding that a county employee may not buy property
on behalf of a company at that county’s tax sale). The penalty for violating this statute is set forth
in Miss. CODE ANN. § 25-4-109 and will be imposed by the Mississippi Ethics Commission. It
could include a $10,000 fine and removal from office.

Section 1.11 However, Public Servants may Purchase at Sales in Another County and at
Sales in Home County After Retirement. This prohibition discussed in Section 1.10 above
does not apply to tax sales in other counties. That is to say, a county employee or official in one
county may purchase at a tax sale in another county where he is not an employee or official.
ETHICS ADVISORY OPINION No. 15-023-E (May 8, 2015). Similarly, a former or retired chancery
clerk or former or retired county employee may purchase taxes at a sale in the county where he
or she was formerly employed. ETHICS ADVISORY OPINION NO. 13-060-E (July 12, 2013).

Section 1.12 Tax Collector may not Exclude Bidders. In OPINION TO JOHN D. SUTTON, Docket
No. 20179-0202 (July 21, 2017), the Attorney General stated that “potential bidders of a tax sale
may not be limited or excluded” absent specific statutory authority. The opinion may be
construed to prevent Tax Collectors from engaging the long-standing practice of allowing
owners or family members of owners - as well as prior purchasers of specific parcels - to have
the opportunity to buy parcels at the sale prior to offering those parcels to the bidders at large.



Chapter 2.
The Redemption Process

Section 2.01 Who May Redeem? The question often arises, “who may redeem delinquent
taxes?” The short answer is — anyone who asserts that he is interested in the property. The issue
is not as easy as it first appears because sometimes parties seeking to redeem taxes think that by
doing so, or by paying taxes for so many years, they acquire ownership of the property. That is
incorrect. A redemption inures to the benefit of the assessed owner no matter by whom it is made
-- that is, no matter who pays. Jamison v. Thompson, 65 Miss. 516, 5 So. 107 (1888). Thus, it
may behoove a Clerk to ask a few questions to determine why a person is seeking to redeem and
to explain that the payment of taxes or the redemption of taxes will not create ownership
outright. Nevertheless, just about anyone who wants to redeem taxes should be allowed to do so,
and the discussion which follows will render an explanation.

Section 2.02 Mississippi Constitution § 79. We begin with Section 79 of the Mississippi
Constitution of 1890, which states that the Legislature (a) must establish laws for the sale of all
delinquent lands and (b) shall apply “liberal principles in favor of such titles as in sale by
execution.” The right of redemption from all sales of real estate for the non-payment of taxes
“shall exist . . . in favor of owners and persons interested in such real estate.” (Emphasis
added).

Section 2.03 Mississippi Code § 27-45-3. The laws mandated by Section 79 of the state
constitution are set forth in Chapter 45 of Title 27 of the Mississippi Code of 1972. In particular,
Miss. CODE ANN. § 27-45-3 deals specifically with who may redeem:

The owner, or any persons for him with his consent, or any person interested in
the land sold for taxes, may redeem the same, . . . at any time within two (2)
years after the day of sale . . .

Note that both in the statute and in the Constitution, the wording is:

“any person interested in,”
- and not -
“any person with an interest in.”

There is a difference. The latter (“with an interest in”) is a legal term of art and connotes a legal
interest, such as title to the property, partial title to the property, or a lien on the property. It has a
relatively narrow application. The former (“interested in”), however - and the way the
Constitution and the law actually read - is not a term of art and has very broad application. The
Mississippi Supreme Court and the Mississippi Court of Appeals have expounded upon these
provisions of law, so there are a number of court decisions which give us even more guidance on
this topic. We will examine some of the more helpful ones.

Section 2.04 Liberal Construction. In Darrington v. Rose, 128 Miss. 16, 90 So. 632 (1920), the
Mississippi Supreme Court held that although there is some slight variation in the language used
in the constitutional provision and statute as to who is given the right to redeem, when both are
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construed together, the right to redeem is as broad in one as in the other. Thus, any owner of
land, or person interested therein, is given the right to redeem.

Among the reasons given by some of the courts for such a liberal construction of
statutes of this character is that the purchaser at a tax sale suffers no loss; he buys
with full knowledge that his title cannot be absolute until the time for redemption
expires, and that, if his title is defeated by redemption, it reverts to the original
owner; and if it is redeemed, he is fully reimbursed for his outlay, with interest.

Perret v. Loflin, 814 So. 2d 137, 139 (2002)(quoting Darrington, 90 So. at 634). In Perret, the
Court held that since redemption must be construed liberally in favor of the right to redeem, then
a judgment creditor was “a person interested in the land sold for taxes” within the meaning of
Miss. CODE ANN. § 27-45-3. Perret, 814 So. 2d at 140.

Section 2.05 Liberal Construction in Action. In Marathon Asset Management, LLC v. Otto,
977 So. 2d 1241 (Miss. App. 2008), the Court of Appeals upheld the Chancellor’s ruling that the
redemption period could be extended by an additional sixty days. The facts in this case differ
from the above-referenced cases in that the party attempting to redeem in those cases was either
the original owner, had acquired a deed, or otherwise had some claim of ownership during the
redemption period. In Marathon, the Ottos purchased the subject property through a foreclosure
sale held on June 4, 2002. However, because of separate court proceedings involving the original
owners and the property, the Ottos did not actually obtain legal title to the property until
September 9, 2002, two months after the foreclosure sale and twelve days after the expiration of
the redemption period. The Chancellor found that at the time of the foreclosure sale, the Ottos
stood ready to redeem the property, but could not due to the delay caused by the actions of the
original owners. There is an argument that, as the winning bidders at the foreclosure sale, the
Ottos were sufficiently “interested in” the property, but their interest was contingent on the
Chancellor confirming the sale. The Ottos did not want to pay the taxes (redeem) and then have
the Chancellor rule that they did not have title. In other words, prior to the expiration of the
redemption period, the Ottos did not hold record title and could not be certain whether or not the
Chancellor would confirm the foreclosure sale. Thus, the Court found that since there is no
statute that explicitly prohibits the extension of the redemption period and in light of decisions
by the Supreme Court which provide for liberal construction of the statute, there was no error in
the Chancellor’s decision to extend the redemption period. Marathon, 977 So. 2d at 1245.

Section 2.06 Clerks Should Allow Almost Anyone to Redeem. Although it seems clear that
Mississippi law requires the redeemer to have some connection to the property in question, that
connection can certainly be minimal - and it may even be non-existent. Regardless, it is not the
duty of the Chancery Clerk to inquire into the nature or sufficiency of the redeemer’s connection
to, or interest in, the property. Rather, as the Darrington court observed, when there is an offer to
redeem, “the officer before whom the redemption is sought to be made is not required to try the
title of the alleged owner” and Chancery Clerks should not “stop to see whether [the redeemer]
has good title.” Darrington, 128 Miss. 16 at 26, 90. So. 132 (1920). The requirement of some
legal interest or connection was further eroded in Perret when the court held that “the exclusion
of anyone not meeting the test of Darrington [i.e. having some legal connection to the land] is an
overly restrictive view.” Perret, 814 So. 2d 137, 139 (Miss. 2002). Given the liberal construction
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which is applied to the right to redeem, these two cases taken together inescapably lead to the
conclusion that Chancery Clerks should never refuse an offer of redemption and should allow
virtually anyone to redeem taxes.

Section 2.07 Prior and Subsequent Years' Tax Purchasers. Individuals who purchase
delinquent taxes at a sale prior to or after the sale in question should be allowed to redeem if they
so desire. They are sufficiently “interested in” the property. OPINION TO THOMAS J. O’BEIRNE,
1991 WL 577532 (April 3, 1991). The fact that a tax purchaser has not requested a tax deed does
not prevent him from redeeming subsequent year's taxes - or paying current year's taxes.
OPINION TO PARKER H. STEEL, Docket No. 2009-00172 (May 8, 2009).

Section 2.08 Collecting the Proper Amounts, Forms of Payment, and Failure of Payment. Tt
is important that Chancery Clerks collect the proper amount when accepting payment for
delinquent taxes. Unlike the Tax Collector, the Chancery Clerk cannot accept partial payments
except as a part of a Chapter 13 bankruptcy. (See Section 5.14 below.) Therefore, if payment is
not tendered in full, the property cannot be redeemed. Indeed, the Attorney General has opined
that when a check for the redemption amount is later dishonored, the redemption is void unless
and until the taxpayer redeems the property within the time allowed by law, with sufficient good
funds. OPINION TO FRANK EDENS, Docket No. 1993-0837 (November 19, 1993). The tender of a
check which is later returned for insufficient funds does not extend the redemption period. The
property will mature if the proper amount is not presented prior to the expiration of the
redemption period. When insufficient funds are tendered for the payment of delinquent taxes, it
may be a good practice for the Clerk to notify the taxpayer immediately and explain that the
proper amount must be tendered before the maturity date.

Section 2.09 Tips on Collecting the Proper Amounts. Chancery Clerks can avoid such
problems by refusing to accept personal checks as a form of payment. A safer alternative may be
to elect to accept cash, certified funds, and credit cards for the payment of delinquent taxes.

Section 2.10 Delinquent Taxes Must be Redeemed Before Current Taxes May be Paid.
Under Miss. CODE ANN. § 27-41-31 (2), the Tax Collector is prevented from accepting payments
of current year's taxes where delinquent taxes are owed. The only exception to this rule is where
a prior or subsequent year’s tax purchaser seeks to make payment of current year taxes. He will
not be required to redeem off himself - or redeem off any other purchaser - in order to pay
current taxes and protect his un-matured interest. OPINION TO BETTY BYRD, 2004 WL 870169
(March 12, 2004).

Section 2.11 The Release - its Contents and Effect. The tax release is a written statement of
the amount of the delinquent taxes and all penalties, interests and fees that were paid to redeem
the land. Upon payment, the Chancery Clerk is required to execute to the redeeming party a
release of all claim or title of the state or tax sale purchaser, by virtue of the tax sale. The release
is the County’s certification that the taxes have been paid and the lien has been removed. When
the tax release is executed, the necessity for an action to cancel the title of the purchaser at the
tax sale no longer exists. Lee v. Smith, 189 Miss. 636, 198 So. 296, 298 (1940). The release
effectively cancels the title of the state or tax sale purchaser. [See Appendix A for an example of
a Tax Release.]






